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CHILDREN: CONTACT
General principles
A contact order may be made under s 8 of the Children Act 1989 (ChA 1989). It requires the person with whom a child lives, or is to live, to allow the child to visit or stay with the person named in the order, or for that person and the child to otherwise have contact with each other. Contact may take place directly, by face-to-face visits (generally by the child to the parent) or, indirectly, by letters or cards. When deciding whether to make a contact order and if so on what terms the court must have the welfare of the child as its paramount consideration. In doing so it should have regard to the statutory checklist. The court must also be satisfied that making an order is better for the child than not making an order.

Human rights issues, such as the right to respect for the parents' private and family life, may arise in disputes over contact.

There are certain categories of individuals who are entitled to apply for a contact order without seeking leave of the court. They include (but are not limited to):

o  any parent or guardian or special guardian

o  any step-parent who has acquired parental responsibility

o  any person in whose favour a residence order has been made

o  any person with whom the child has lived for a period of at least three years

Anyone not entitled as of right to apply can only do so with leave. In deciding whether to grant leave the court must take into account the matters set out in the ChA 1989, including the applicant's connection with the child.

The court has power to attach directions and conditions to contact orders in favour of certain categories of people, which define the scope and management of the contact eg provision prohibiting a father from obtaining a passport.

Procedure
Proceedings may be issued in the family proceedings court, the county court or the High Court. See: Children --- Procedure.

The applicant must file a Form C1, and where there is an allegation of abuse, violence or harm, a C1A. As from 8 December 2008 applications should be made on the new C100 form instead of C1. The Family Proceedings Rules 1991 prescribe who will be a respondent. The applicant must serve the respondent with the prescribed forms and file a statement of service. A directions appointment, which may be a first hearing dispute resolution appointment, will be listed by the court.

If leave is required Form C2 is filed setting out the reasons for the application with a draft of the application in respect of which leave is sought.

Changes have been made to the Family Proceedings Rules 1991 and the Family Proceedings Courts (Children Act) Rules 1991 that will take effect from 8 December 2008 regarding the procedure for the new enforcement provisions: see Enforcement below.

Effect of a contact order
A contact order cannot be made once a child is 16 unless there are exceptional circumstances. An order will last until the child is 16, unless brought to an end sooner by the court, or unless the circumstances of the case are exceptional. An order will cease to have effect if the child's parents live together for more than six months.

Non-parental contact
Contact may be ordered to take place between children and persons other than their parents. It is generally accepted that it is beneficial for a child to know their wider family, such as grandparents and siblings.

Opposition to contact
Where one party is opposed to contact their reasons for this should be examined carefully. The courts have considered cases where one parent has shown implacable hostility to contact taking place. Consideration should be given to the extent to which the parent with whom the child lives has influenced the child's wishes and feelings. Even where there has been domestic violence, this may not be reason for refusing to order contact. When considering the welfare checklist the court is required to have regard to any harm that the child has suffered or is at risk of suffering including that arising from witnessing domestic violence.

Enforcement of contact orders
Effective enforcement of a contact order where the residential parent is opposed to contact has been notoriously difficult. Orders made in the magistrates court can be enforced under the Magistrates' Courts Act 1980 (MCA 1980). In the county court and the High Court an application for contempt of court or sequestration can be made. The court can make an order committing the parent in breach to prison or it can make a suspended order. The order has to be sufficiently defined. Such an order may of course have an adverse effect on the child and may be contrary to the child's interest. Similarly imposing a fine under the Contempt of Court Act 1981 may not be in the child's best interests. Every other course should be attempted before commencing proceedings for contempt. The court will endeavour to get the order to work or put something more workable in its place.

Where a contact order has been continually breached an application to transfer residence of the child to the other parent may be considered.

The court also has powers of enforcement under the Family Law Act 1986. See: Residence orders.

On 8 December 2008 the new sections inserted in the ChA 1989 by the Children and Adoption Act 2006 (CAA 2006), giving the court a range of new powers to enforce contact orders come into force. Contact orders made after that date must now have a notice attached warning of the consequences of breach of the order. If a contact order was made before 8 December 2008 an application may be made for a warning notice to be attached to the contact order. The new provisions are summarised below. 

Contact activity directions
These are defined as a direction requiring an individual who is a party to the proceedings to take part in an activity that promotes contact with the child concerned. This could be eg, parenting classes.

The court cannot make such a direction when making a final order as the purpose of the direction is to enable the court to monitor a party's suitability for contact before making an order for contact.

Contact activity conditions
These impose a condition on a party's contact with a child and are enforceable like a breach of a contact order. The court must be satisfied that the activity is appropriate and a suitable provider can be found within reasonable travelling distance. The individuals on whom a condition may be imposed include the person with whom the child lives and a person whose contact with the child is provided for in the order.

Monitoring contact
A CAFCASS officer may be asked to monitor a party's compliance with a contact order. The period of monitoring must be specified.

Enforcement orders
A contact enforcement order imposes an unpaid work requirement which can be between 40 and 200 hours of unpaid work in a 12 month period. The court can make an enforcement order only on the application of the persons specified in the CAA 2006 which includes the person with whom the child lives and the person in whose favour a contact order has been made. Before making an enforcement order the court must be satisfied beyond reasonable doubt of the failure to comply with the contact order or the contact activity condition. A defence is provided if the respondent can show on the balance of probabilities that they had reasonable excuse for failing to comply. 

There are restrictions on making enforcement orders including, where the respondent is under 18 or, where they are not habitually resident in England and Wales.

The court must be satisfied that an enforcement order is necessary to ensure compliance with a contact order and the effect on the respondent is proportionate. The court must also obtain and consider information about the respondent and the effect of an order on them. CAFCASS may be asked to monitor the order and report on compliance. A notice must be attached to the order warning of the consequences of a breach.

Compensation for financial loss
An order for financial compensation may be made where a party suffers financial loss as a result of breach of the contact order. The application may be made by one of the persons specified including the person with whom the child lives and the person in whose favour a contact order has been made.
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EMERGENCY PROCEDURES: AFFIDAVIT IN SUPPORT OF A APPLICATION TO RESTRAIN DISPOSAL OF ASSETS 

[Heading as appropriate]

                 I AB of [address] make oath and say as follows: 

1. I am the Petitioner herein and I make this affidavit in support of my application for an order restraining the Respondent from disposing of the assets which I identify in this affidavit. 

2. I was granted a decree nisi on 20 [which was made absolute on 20 ] and on 20 I filed my application for ancillary relief by way of orders for periodical payments lump sum and property adjustment. 

3. I refer to my affidavit of means filed with my said application which gives details of matters relevant to my claim for ancillary relief. [The Respondent has not yet filed an affidavit.] 

4. The property [address or description] is vested in the Respondent's sole name and he holds the title deeds. I have reason to believe that the Respondent intends to sell [mortgage] [grant a lease or tenancy] of the said property with the intention of [raising money] [reducing the property's value] and thereby of frustrating or reducing my claims in respect of the property. 

5. The Respondent has shares in BB & Co PLC which to the best of my knowledge have a value of about £ . I have reason to believe that the Respondent intends to sell the shares and place the proceeds of sale in an account in a bank outside the jurisdiction with the intention of frustrating or reducing my claim for ancillary relief. 

6. The Respondent has an account [number] with TU Bank PLC [RS Building Society] and I have reason to believe that he intends to withdraw all or a substantial part of those monies with the object of hiding them from the court and frustrating or reducing my claim for ancillary relief. 

7. The Respondent was in or about 20 injured in [a motor accident] [an accident during the course of his employment]. He has sued [in proceedings number in the County Court] for damages for the personal injuries and consequential loss (including loss of earnings and disadvantage on the labour market) incurred as a result of the accident. [The Defendant has admitted liability and the claim has been settled by agreement] [The Respondent has obtained judgment] for damages of £ or thereabouts. I have reason to believe that the Respondent intends to try to lodge the money out of the jurisdiction in order to frustrate or reduce my claim for ancillary relief. 

8. My reasons for this belief are as follows: [as the case may be for example] 

On 20 I opened in error a letter addressed to the Respondent which 
came to the matrimonial home. The letter was from and referred to a proposed sale of the said property. I telephoned the Respondent and without saying that I had seen the letter asked him if he had any intention of dealing with the property and he denied any such intention. I then told him of the letter and he became abusive, called me a grasping bitch, said that he'd see me in hell before I got anything more out of him and slammed the telephone down. 

                 or

On 20 the children came back from seeing their father at his home. They were very upset and after some time I discovered the reason for their upset was that they had overheard the Respondent talking on the telephone. All that they could tell me was that they had heard the Respondent telling someone to be patient and that everything would be wonderful when they got to the States. One phrase which the children particularly recalled was. 'I've told you, we'll be free of all the rubbish here'. It seems clear that the Respondent intends to leave the jurisdiction and he is unlikely to do so unless he takes funds out of the jurisdiction as well. 

                 or

I learned that the Respondent's damages claim had been successful and on 20 when the Respondent came to collect the children I asked him how much damages he had won. He said that it was none of my business and that it was his money. I said that part of the money should be taken into account in resolving financial matters. He became very angry and told me that it was his money and he would make sure that I never got my hands on any of it even if he had to blow it all in a week. 

9. I therefore fear that unless restrained the Respondent will try to prevent the court disposing fairly in respect of the said [property] [shares] [monies] and seek to avoid or reduce his just contribution towards my support and that of the children. 

10. I therefore ask this Honourable Court to make such orders as are necessary to restrain the Respondent from such actions. 

SWORN etc

This affidavit is filed on behalf of the Petitioner.

1          See MCA 1973, s 37; FPR 1991, r 2.69. This affidavit is purely illustrative of the type of circumstances in which such applications may arise. 
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