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Dealing with HMRC

Structure

9.1

UK taxes are administered by the Commissioners for Her Majesty’s Revenue and Customs
(HMRC), operating through their appointed officers.

In addition to being responsible for income tax, corporation tax, capital gains tax, inheritance tax,
VAT and stamp taxes, HMRC deal with national insurance contributions, statutory sick pay and
other statutory payments, welfare tax credits and child benefit.

FA 2009 required HMRC to prepare and maintain a charter setting out the standards of behaviour
and values to which HMRC will aspire in dealing with people in the exercise of their functions.
Consultation had already begun in 2008 but the Government accepted that the charter should have
explicit legislative backing. A revised draft was published in July 2009 and HMRC were expected to
publish the final version later in 2009.

An increasing amount of HMRC'’s contact with the taxpayer is taking place online. Consequently
the opportunities for face-to-face contact are being reduced, and a number of HMRC offices have
been closed.

HMRC's ‘workforce change’ programme was designed to ‘ensure that HMRC gets the right people
in the right places with the right skills’ and to ‘assess the opportunities to reduce the size of our
estate’. The department’s July 2008 report to Parliament said that ‘by centralising more work and
workforce we can conduct our business more efficiently and at a lower cost'.

There are numerous telephone helplines, but many people have experienced delays and
frustration. Agent priority lines and agent dedicated lines have been set up as part of a programme
to improve HMRC's relationship with tax advisers.

The House of Commons Treasury Committee reported in July 2009 that ‘low staff morale’ at HMRC
had been caused in part by uncertainty about the future, a lack of understanding about efficiency
targets, and ‘increased pressure — having to do the same job with less resources’. In an evaluation
of the Government'’s efficiency programmes, the committee said: ‘We were assured that HMRC
senior management take the issue of morale seriously but we would like to see more evidence of
action taken to back these words ... We welcome the Government’s reassurance that training will
not suffer as a result of the efficiency programmes.’

There has been evidence of ongoing service problems, including delays in repayment of overpaid
tax, but online filing services appear to have been improving and very large numbers of self
assessment tax returns and PAYE returns are now filed online.
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The functions of the independent appeal commissioners were transferred to a new tribunals
system in April 2009 (see 9.41).

HMRC announced in July 2009 details of a ‘new disclosure opportunity’ with favourable penalty
rates for people with unpaid taxes linked to offshore accounts or assets (see 9.55).

FA 2009 provided for HMRC to publish information, including names, relating to deliberate tax
defaulters, i.e. people who have been penalised for inaccuracies, failure to notify etc., where the
tax lost exceeds £25,000.

Responsibility to provide information to HMRC (TMA
1970,s 7)

Responsibility to provide information to HMRC

9.2

HMRC send out tax returns to individuals, trusts and companies when they are aware that tax may
be due. Most individuals have their tax dealt with through the PAYE system, and only about nine
million out of around 29 million taxpayers receive tax returns. Where taxpayers are no longer
required to complete a return they (and their advisers where relevant) will receive a letter from
HMRC.

Nevertheless, if you do not receive a return but you have taxable income or gains on which tax has
not been paid and of which HMRC are unaware, the onus is on you to tell HMRC and there are
penalties for non-compliance (see 9.47). The time limit for notification of chargeability is 5 October
following the end of the tax year, e.g. by 5 October 2009 for 2008/09 income and gains. Different
time limits apply for submission of tax returns (see 9.6).

There is no obligation to notify income where the tax liability has been met by deduction of tax at
source. Employees who have a copy P11D from their employers may assume that HMRC know
about its contents unless they have reason to believe otherwise, and they are not obliged to notify
so long as they are satisfied that the P11D information is correct.

Apart from returns made by employers in respect of earnings of their employees, there are various
reporting requirements for others, such as banks and building societies as to interest paid, payers
of commissions and royalties, and those who receive profits and income belonging to other people
(for example, interest or rent collected by solicitors or other agents).

HMRC information and inspection powers (FA 2008, s 113 and Sch
36; FA 2009, ss 95-97 and Schs 47-49)

HMRC information and inspection powers
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9.3

HMRC's investigatory powers have been changed significantly in the past few years. FA 2007
made certain powers under the Police and Criminal Evidence Act 1984 available to HMRC officers
dealing with direct taxes for the purpose of criminal investigations. These powers were previously
available to support the functions of HM Customs and Excise, which merged with the former Inland
Revenue in 2005.

FA 2008 provided HMRC with a common set of information and inspection powers, effective from 1
April 2009, for income tax, capital gains tax, corporation tax and VAT. HMRC said the changes
were designed to enable a more flexible approach to be taken to ‘compliance checks’ to ensure
that taxpayers declare the right amount of tax, to make it easier for taxpayers to pay what they owe
on time and support HMRC in tackling those who pay late. The most significant change for small
businesses was the reform of HMRC's inspection powers, which may result in businesses being
visited by HMRC officers with little or no prior warning in some circumstances. The detailed
provisions are in FA 2008 Sch 36. With effect from 1 April 2009 an HMRC officer may:

require, by notice in writing, a person to provide information or to produce a document if it is
reasonably required for the purpose of checking that person’s tax position (or the tax position
of another person whose identity the officer knows), or for the purpose of checking the UK tax
position of either a person whose identity the officer does not know or a class of persons
whose individual identities the officer does not know, and

enter a person’s ‘business premises’ and inspect the premises and any business assets and
business documents (as defined) on the premises if the inspection is reasonably required for
the purpose of checking that person’s tax position. He may not enter or inspect any part of
the premises that is used solely as a dwelling.

There are penalties for failure to comply with an information notice or obstructing an HMRC officer
in the course of an inspection.

FA 2009 made further changes including the introduction of a new power enabling HMRC to issue
notices requiring third parties to provide contact details for people in debt to HMRC.

HMRC launched a consultation in July 2009 on proposals to modernise their ‘bulk and specialist’
information powers, which allow HMRC to obtain information about unnamed taxpayers, either ‘in
bulk’ or as part of a compliance check. One proposal being considered was a power to seek the
identities of taxpayers using a disclosable tax avoidance scheme (see 45.2).

HMRC guidance is available in the department’s Compliance Handbook.
Money laundering

9.4
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New regulations to counter money laundering, introduced in 2007, incorporated the provisions of
the EC Third Money Laundering Directive. The definition of money laundering includes any process
of concealing or disguising the proceeds of any criminal offence, including tax evasion.

Accountants and tax advisers, among others, need to have a money laundering reporting officer
within their organisation, and to have appropriate systems and staff training programmes. Failing to
report to the Serious Organised Crime Agency knowledge or suspicion of money laundering is an
offence punishable by imprisonment or an unlimited fine, and HMRC has powers to impose civil
penalties for failure to comply with certain requirements set out in the regulations.

A particularly difficult problem is that it is an offence to warn the person concerned that a report is
going to be made. Professional legal advisers and accountants, auditors and tax advisers who are
members of appropriate professional bodies are, however, exempt from reporting the knowledge or
suspicion of money laundering acquired in ‘privileged’ circumstances. Tax advisers should consider
carefully in each case whether the ‘privileged reporting exemption’ applies.

Accountancy service providers who are not supervised by a designated professional body are
required to be registered with HMRC. Guidance is provided at www.hmrc.gov.uk/mlr. The
Consultative Committee of Accounting Bodies published guidance (subject to Treasury approval)
for accountants and tax advisers in December 2007. That guidance was supplemented by further
guidance issued by the professional bodies during 2008, and the leading tax bodies announced in
July 2009 that the Treasury had approved the CCAB guidance for tax practitioners. The ICAEW'’s
Tax Faculty and the Chartered Institute of Taxation published supplementary guidance for tax
practitioners, to be read as an appendix to the CCAB guidance.

Self-assessment — outline of the system (TMA 1970, ss
7-9C, 12, 28C, 30-33)

Self-assessment — outline of the system

9.5

This section deals with personal returns of income and capital gains. The UK operates a self-
assessment system, under which the total amount payable comprises not only income tax and
capital gains tax (CGT) but also Class 4 national insurance contributions (NICs) for the self-
employed and, where relevant, student loan repayments. The provisions for interest, surcharges,
penalties and appeals apply to the total amount payable. For employed students the loan
repayments are collected through the PAYE system, but for those who self-assess they are
included on their returns. See CHAPTER 23 regarding partnership returns.

Sending in your tax return

9.6
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Revised time limits for filing self assessment tax returns were introduced with effect for the 2007/08
return. The normal filing date for a paper return is now 31 October after the end of the tax year.
The normal filing date for a return filed online remains 31 January after the end of the tax year.
There are automatic penalties for late returns.

Self-assessment tax returns (forms SA 100) are normally sent out in April. .If you pay tax under
PAYE, your coding notices will shows the amounts of any underpayments dealt with by coding
adjustment.

The tax is calculated automatically when you file online. If you file a paper return, you may
calculate your own liability but HMRC will do the calculation so long as you file on time, i.e. by 31
October.

If you pay tax under PAYE and you file a paper return by 31 October 2009 (or file online by 30
December 2009), HMRC will try to adjust your PAYE code to collect a 2008/09 underpayment of up
to £2,000 unless you indicate in the return that you prefer to pay the outstanding tax by 31 January
2010.

If you include pence they will not be taken into account. You are asked to round down income and
gains, and round up tax paid/tax credits, to the nearest pound. A return containing entries such as
‘to be agreed’, is incomplete. If you cannot establish the correct figure in time you should include a
‘best estimate’ and indicate that you have used a provisional figure. The correct figure should then
be notified as soon as possible. Bear in mind that interest is charged on tax paid late. A penalty
may be imposed if HMRC consider that you had insufficient reason to use a provisional figure or
they believe you used an ‘unreasonable’ one. The use of estimated figures may prompt HMRC to
open an enquiry into the return.

If you do not send in your return by the due date, HMRC have the power to ‘determine’ the tax etc.
that you owe. There is no right of appeal but their figure will be replaced by your self-assessment
when it is received.

Corrections, amendments and enquiries

9.7

HMRC normally have nine months from the date they receive your return to correct obvious errors
or omissions, but you have the right to reject such a correction within 30 days. You normally have a
year from 31 January following the tax year (i.e. until 31 January 2011 for the 2008/09 return) to
make amendments yourself, whether your return was filed on paper or electronically. For returns
issued after 31 October following the end of the tax year the twelve-month period runs, broadly,
from three months after the date the return was issued.

HMRC may handle minor queries on a return by telephone contact with you or your agent. They
may open a formal enquiry into the return providing they give you the appropriate notice, normally
within twelve months from the date the return is filed.
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Claims for reliefs, allowances, etc. (TMA 1970, ss 42-43C and Sch
1A)

Claims for reliefs, allowances, etc.

9.8

Where a claim is made for capital allowances (see 22.12 to 22.16), the claim must normally be in
the return or an amended return, so the time limits indicated above for the return and amendments
apply. Most other claims for reliefs and allowances are made in the same way. For claims that are
not included in a return or amended return, a separate claims procedure is laid down, under which
HMRC have the same nine-month period after the claim to correct obvious errors and the taxpayer
has twelve months from the date of the claim to amend it. Unless another time limit is stipulated in
the legislation, the time limit for separate claims is five years after the 31 January following the tax
year (to be reduced, from April 2010, to four years after the end of the tax year). Where capital
losses are incurred, relief may be claimed against capital gains so long as the losses are notified to
HMRC within the time limit for claims. There is, however, no time limit during which carried forward
capital losses have to be used (see 4.2).

It is possible to provide certain information and make claims by telephone where appropriate. This
applies only to individuals (or authorised third parties) and not to partners, trustees or personal
representatives. A wider range of services, including the ability to make certain changes to self-
assessments, is available to individuals and their agents (HMRC Statement of Practice 1/05).

Backdated claims (TMA 1970, Sch 1B)

9.9

Where relief is claimed for a loss incurred or payment made in one tax year to be set against the
income or gains of an earlier tax year, then although the tax saving from the claim is calculated by
reference to the tax position of the earlier year, the claim is treated as relating to the later year and
is given effect in relation to that later year. Repayment supplement (see 9.16) is therefore paid only
from the balancing payment date for the later tax year (e.g. 31 January 2011 if the later year is
2009/10). This also applies to claims for averaging farming profits (see 31.5 and 31.6) and carrying
back post-cessation receipts (see 21.9). In these latter two cases, the effect of the claim may be to
increase the tax etc. payable for an earlier year. Interest on overdue tax etc. (see 9.16) similarly
runs from 31 January following the later tax year.

In calculating the revised tax position for the earlier year, the effect on claims and allowances that
were made or could have been made is taken into account. For example, the effect of reducing
income may be that age-related married couple’s allowance becomes available, or that surplus
married couple’s allowance is available to transfer to a spouse, or following a loss carryback, the
facility to pay personal pension contributions may be restricted, resulting in loss of tax relief on
contributions already paid.
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Keeping records (TMA 1970, s 12B; FA 2008, Sch 37)

9.10

You will not usually need to send accounts and supporting documents with your return (see 9.24)
but you must keep all records relevant to your return for a specified period. The period is normally
22 months from the end of the tax year, unless you are in business or you let property, in which
case you must keep the records for 5 years and 10 months from the end of the tax year. If HMRC
have commenced a formal enquiry into a return before the expiry of the time limit, the records must
be kept until the enquiry is completed.

Where a claim is made other than in a return (see 9.8), records relating to the claim must be kept
until the day on which any HMRC enquiry into the claim (or amendment to a claim) is completed,
or, if there is no such enquiry, until HMRC are no longer able to open such an enquiry (see 9.19).
As far as claims for relief for capital losses is concerned (see 9.8) this means that the time limit for
retaining the records relating to the losses may have expired before the time when the losses are
used to reduce a gain.

Records may be kept on computerised systems providing they can be produced in legible form if
required.

You may be charged a penalty of up to £3,000 for any tax year in respect of which you do not keep
the required records, but this will only be sought in more serious cases.

Payment of tax (TMA 1970, ss 59A, 59B, Sch 3ZA; S| 1996/1654;
S12008/838; FA 2009, s 111)

Payment of tax

9.11

The payment dates for tax etc. that is not deducted at source are set out below.

Two equal payments on account (calculated as indicated below) should be made on 31 January in
the tax year and 31 July following the end of the tax year, with the balance payable or repayable
(taking into account any CGT due) on the following 31 January. Payment may be made by post to
the Accounts Office, by bank Giro, by cheque or cash at post offices, by electronic funds transfer
through BACS or CHAPS, or via online banking or telephone banking. HMRC recommend that
payment is made electronically. If you are paying by cheque it is essential that either the personal
payslip is used or the payer’s tax reference number, name and address are given, and it would be
sensible to keep a copy of the cheque.

You need to make payments on account only if the amount of income tax etc. you were due to pay
directly to HMRC for the previous year was (a) at least £1,000 (previously £500, in calculating
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payments on account for years prior to 2009/10), and (b) at least 20% of the total tax etc. liability
for that year.

9.12

HMRC issue a self assessment statement based on the tax return but taking account of any
amounts owing from earlier years and any payments on account that are outstanding for the
current year. Self assessment statements are issued within 45 days of a payment becoming due,
every two months if you owe more than £32, and every month if you owe more than £500. You
may also receive a statement if you have overpaid tax, or an underpayment is being collected
through your PAYE code, or at the end of an enquiry into your return. You can view your statement
online if you have registered with the Self Assessment Online service.

HMRC announced in November 2008 that they were suspending the issue of agents’ copies of
statements on account (clients’ account information sheets) because of data security concerns.
‘Longer-term IT system changes’ would be required to meet new data security standards, and
would not be made before October 2009. In the meantime agents could still view online copies of
paper statements issued to clients.

9.13

Each payment on account for a tax year will normally be equal to half of the net income tax etc.
liability (CGT is ignored) of the previous tax year (see 9.11). Where your income has fallen, you
may make a claim on form SA 303 at any time before the 31 January after the end of the tax year
to reduce or eliminate the payments on account. If one or more of the payments has already been
paid, the appropriate amount will be refunded with interest from the payment date. On the other
hand, if you reduce your payments below what they should have been, you will have to pay interest
on the shortfall from each payment date and possibly a penalty.

If you make an amendment to your return resulting in extra tax etc. payable, the additional amount
is due 30 days after the amendment (although interest on overdue tax etc. runs from the original
due date).

9.14

HMRC operate a ‘time to pay’ policy, under which taxpayers may be given the opportunity of
clearing tax arrears by instalments, rather than recovery proceedings being instituted for the full
amount. This will be particularly likely for those who have not previously been late with their
payments. Interest will, however, still be charged on the late payments.

HMRC extended this facility in 2008 to help businesses in the recession. The pre-Budget report
announced a new Business Payment Support Service (BPSS) to allow businesses in temporary
financial difficulty that were unable to pay their tax bills, including income tax, corporation tax, VAT,
PAYE and NICs, to spread payment to HMRC over a timetable they could afford. HMRC undertook
not to impose additional penalties within a time to pay arrangement but said interest would be
charged.
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The BPSS was extended at Budget 2009. HMRC announced that where a viable business is due
to pay tax on the previous year’s business profits and is likely to make a trading loss in the current
year, those losses could be taken into account when agreeing the level of payments to be made.

FA 2009 introduced a provision enabling HMRC to introduce voluntary ‘managed payment plans’
allowing taxpayers to pay income tax or corporation tax due by instalments over a period spanning
the normal due date. The instalments paid before and after the due date are ‘balanced’ by those to
be paid after the due date, and the taxpayer is protected from interest and penalties.

See 9.52 regarding a new penalty regime for late payment of tax, introduced by FA 2009 and set to
be implemented over a number of years.

Self assessment timetable

9.15

The key dates falling between 31 January 2009 and 31 January 2010 are as follows:

Align to: n-Para; Table width: 0; Range to: left; Font size: 0; Column ratio: 0,0; Point
alignment: auto

31 January 2009  2008/09 1st payment on account due.
April 2009 2008/09 returns issued.

31 July 2009 2008/09 2nd payment on account due.
31 October 2009  2008/09 paper returns to be filed.

31 January 2010  2008/09 online returns to be filed. Final
payment/repayment for 2008/09, including CGT,
plus 1st payment on account for 2009/10 (based on
half 2008/09 tax etc. paid directly on all income).

April 2010 2009/10 returns issued.
31 July 2010 2nd payment on account due for 2009/10.
31 October 2010  2009/10 paper returns to be filed.

31 January 2011  2009/10 online returns to be filed. Final
payment/repayment for 2009/10, plus 1st payment
on account for 2010/11.
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Interest, surcharges and late-filing penalties (TMA 1970, ss 59C,
70A, 86, 93; TA 1988, s 824; FA 2007, ss 95, 97 and Sch 24)

Interest, surcharges and late-filing penalties

9.16

Interest is charged on overdue tax etc. from the date the amount of tax etc. became due, and
repayment supplement is payable from the payment dates on tax etc. overpaid (subject to what is
said at 9.9). For further details and an illustration see 2.28 to 2.31. Where an amendment is made
to a return, interest is due on any additional tax etc. payable from the original due date, even
though the tax itself is payable 30 days after the amendment. Unpaid surcharges and penalties
(see below) also attract interest.

If your balancing payment for a year is more than 28 days late, then unless you can show a
reasonable excuse you will pay a surcharge on the late payment of:

Align to: n-Para; Table width: 0; Range to: left; Font size: 0; Column ratio: 0,0; Point
alignment: auto

5% of any tax etc. not paid by 28 February.

A further 5% of any tax etc. still not paid by 31
July.

If additional tax etc. becomes due following an amendment to your return, you have 30 days to pay
the additional amount. Surcharges will only arise if the additional amount due is paid more than 28
days after the 30-day period, and the further surcharge only if the payment is not made within a
further five months.

The surcharge is in addition to interest on the overdue tax etc. There is no surcharge, however, if
you have incurred a penalty based on the same amount.

9.17
The following penalties are charged for late returns:

£100 if the return is not delivered by the filing date, plus a further penalty of up to £60 a day if
HMRC have applied for and received a direction from the appeals tribunal to charge a daily
penalty;
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a further £100 if the tribunal has not imposed the daily penalty and the return is not made
within six months of the filing date; and

a further penalty, of an amount not exceeding the tax that would have been payable under
the return, if the return is not made by the anniversary of the filing date.

The fixed late-filing penalties cannot exceed the amount of tax etc. for the year that remains
outstanding at the return due date, and no fixed penalty can apply if a repayment is due. If a
penalty has already been paid in these circumstances all or the appropriate part of it will be
refunded. The daily penalties, however, are not limited to the tax etc. payable. Where more than
one return is outstanding the penalty applies to each return.

FA 2009 included provisions for a new penalty regime for late filing of tax returns to be
implemented by Treasury order (see 9.52).

HMRC enquiries (TMA 1970, ss 9A-9C, 19A, 28ZA-28ZE, 28A, 29,
31-31A, 97AA and Sch 1A; FA 2008, s 113 and Sch 36)

HMRC enquiries

9.18

HMRC normally have a period twelve months after the day on which your return is delivered to
notify you that they intend to enquire into the return. If you file the return late, or notify an
amendment to it, this enquiry ‘window’ extends to the quarter day (31 January, 30 April, 31 July or
31 October) after the first anniversary of the day on which the return or the amendment was filed.

You may amend your return while an enquiry is in progress, although amendments to the amount
of tax payable will not take effect until the enquiry is completed. Even then they may be rejected by
HMRC or be incorporated in their amendments rather than being dealt with separately. During the
enquiry, questions arising may be referred to the tribunal by joint notice from you and HMRC and
you may apply for a direction requiring an HMRC officer to close the enquiry within a specified
period.

On completion of the enquiry, HMRC will issue a closure notice and make any necessary
amendments and you have 30 days in which to lodge any appeal. HMRC have similar powers to
enquire into claims made separately from the return.

9.19

HMRC have the power to require you to produce relevant documents in connection with an
enquiry, and a penalty may be imposed if you fail to do so. New information and inspection powers,
introduced by FA 2008 with effect from 1 April 2009 for income tax, capital gains tax, corporation
tax and VAT are outlined at 9.3.
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9.20

If HMRC do not start an enquiry within the time limit, the tax etc. as calculated will normally stand.
However, HMRC may make a ‘discovery’ assessment in the circumstances set out in TMA 1970, s
29, e.g. where there has been inadequate disclosure or fraudulent or negligent conduct. Although
the implication is that the innocent taxpayer may regard the year as closed after the twelve-month
period in 9.18, this does not sit easily with the fact that in most cases HMRC will not require
business accounts and other documents to be sent to them. In order to be sure of finality, it seems
that you will need to make sure that HMRC are given all relevant information relating to your tax
affairs, including accounts if appropriate, and draw their attention to any contentious points (see
9.43).

Dealing with a HMRC enquiry will almost certainly involve extra costs, particularly accountancy
expenses, which would not normally be allowable in calculating taxable profits (see 20.8). If the
enquiry results in no addition to profits, or an adjustment to profits for the year of review only
without a charge to interest or penalties, the additional expenses will be allowed (see HMRC
statement of practice SP 16/91).

Self assessment tax returns

9.21

The self assessment tax return was redesigned in 2008. The ‘core return’ for 2008/09 runs to six
pages and contains the questions most likely to be relevant. Additional information pages are
provided for the less common types of income and tax reliefs etc. Supplementary pages are to be
completed for details of income from employment, self-employment, partnerships, property etc. and
any capital gains.

HMRC sends a short tax return (four pages) to taxpayers with simple tax affairs including
pensioners, some employees, and self-employed taxpayers with turnover below £30,000. ‘Short’
self-employment pages may be used in straightforward cases where turnover is less than £67,000.
It is not necessary to itemise business expenses in the return if your turnover is less than £30,000.

Guidance notes and a tax calculation guide accompany the returns and supplementary pages.
HMRC help sheets provide more detailed guidance on particular topics but these are now available
online only, at www.hmrc.gov.uk/sa/forms/content.htm.

If you want to file online you need to register with HMRC via www.hmrc.gov.uk/sa. Not all of the
supplementary pages can be filed using HMRC's own, free Self Assessment Online service. A
wider range of supplementary pages is available using third party software products and HMRC
provide a list of third party software companies who have products successfully tested to ensure
that their forms and supplementary pages can be filed online. Partnerships and trustees, as well as
individuals, may file returns online using third party software.

9.22
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Agents who have registered to use the internet for self-assessment are able to send clients’ returns
online providing HMRC hold the agent’s authorisation form 64—8 for the client. If the form is not
held, the client may register with HMRC and provide the appropriate authorisation. Agents must
retain a signed hard copy (or electronically signed copy) of completed returns. The online filing
system allows attachments to be sent with a return, but it cannot cope with aspects of some returns
and it may therefore be necessary to supplement the return with paper information.

9.23

HMRC have a system of ‘post-transaction rulings’, under which you may be able to obtain, before
you file your return, a ruling where the tax treatment of a transaction is in doubt because, for
example, it was unusual or was entered into in unusual circumstances. You may also ask them to
check any valuations you have made for CGT before you send in your return.

A non-statutory clearance service enables businesses to obtain written confirmation of HMRC'’s
view of the tax consequences of a transaction or event, either before or after the event, providing
that there is ‘material uncertainty’ and that the issue is ‘commercially significant’.

9.24

The self-assessment return is intended to be comprehensive and most taxpayers are not expected
to need to submit accounts and other additional material. If, however, you do not provide HMRC
with full information and tax is consequently underpaid, they may make a ‘discovery assessment’.
You may send in any additional material you consider relevant with your return, but swamping
HMRC with information will not make you immune from an HMRC discovery assessment unless
you have pointed out the relevance of the additional material.

The return requires details of your income, claims for reliefs and allowances, and, if relevant,
capital gains details, for the year ended 5 April. It is sensible to keep a photocopy of the return so
that you have a full record of the information you have provided. Remember that even though you
will not usually need to provide supporting documentation with your return, you may be charged a
stiff penalty if you do not keep detailed records relating to your tax affairs for the specified period
(see 9.10). See 9.2 regarding an obligation to notify HMRC if tax is payable and you do not receive
a return form.

Inheritance tax (IHTA 1984, ss 216-225A, 245-248; Sl
2008/605)

Inheritance tax
Lifetime transfers

9.25
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Most lifetime transfers are ‘potentially exempt’ from inheritance tax (IHT) but an account of a
lifetime transfer on form IHT 100 is required when there is a chargeable event, e.g. a chargeable
transfer is made by an individual, or a transferor dies within seven years of making a potentially
exempt transfer. This requirement is subject to various exceptions.

A lifetime transfer made by an individual on or after 6 April 2007 is excepted if it meets either of the
following conditions:

(a) the value transferred is attributable to cash or quoted stocks and securities, and that value
together with the value of chargeable transfers made in the previous seven years does not
exceed the IHT threshold; or

(b) the value transferred, together with the value of chargeable transfers made in the previous
seven years, does not exceed 80% of the IHT nil rate threshold and the value of the value
transferred by the current transfer does not exceed the ‘net IHT threshold’ (i.e. the amount of
the threshold less the value of chargeable transfers made in the previous seven years).

Returns are strictly not required until twelve months after the end of the month in which the transfer
takes place, but interest on overdue tax runs from earlier dates, so returns should be lodged
accordingly (see CHAPTER 5).

Transfers on death

9.26

In the case of death, the return is made in conjunction with the application for a grant of probate
(where there is a will) or of administration (where there is no will or where the named executors
cannot or will not act).

Guidance on completion of form IHT 400 and the various schedules, and guidance on application
for probate, is available at www.hmrc.gov.uk/inheritancetax.

Form IHT403 is required where the deceased made lifetime transfers. This form requires an annual
breakdown of income and expenditure for the seven years before death where the ‘normal
expenditure out of income’ exemption is claimed. It may be prudent for taxpayers makings gifts that
may qualify for this exemption to have a copy of form IHT403 to complete each year, so that in the
event of their death within seven years the appropriate evidence is available.

If a deceased'’s estate is varied (see 5.26, 35.13 and 35.14) and the variation results in extra tax
being payable, a copy of the variation, together with the additional tax, must be sent to HMRC
within six months after the variation.

Anyone liable to pay tax on a potentially exempt transfer that becomes chargeable as a result of
the donor’s death is required to submit an account. Personal representatives are required to
include in their account details of earlier transfers, whether chargeable or potentially exempt at the
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time, which are required for the calculation of the tax payable at death (see CHAPTER 5). It is
therefore essential that full records of lifetime gifts are kept.

Excepted estates

9.27

Personal representatives need not submit an account if the estate is an ‘excepted estate’. There
are three categories of excepted estate. If a charge arises on an ‘alternatively secured pension
fund’ as a result of the death of the person originally entitled, or of a dependant (see 16.20), the
estate is not an excepted estate even though the other conditions are satisfied. Subject to that
proviso, the general rule, where the deceased was domiciled in the UK, is that no account need be
delivered where:

the estate comprises only property passing under the will or intestacy, or by nomination on
death, or entitlement to a single interest in possession settlement, or beneficially by
survivorship;

the total gross value of the estate for tax purposes does not exceed the nil rate threshold;
not more than £100,000 consists of property outside the UK;

the deceased made no lifetime chargeable transfers (including potentially exempt transfers
becoming chargeable on death) except ‘specified transfers’ e.g. cash, listed shares or an
interest in land that did not exceed £150,000;

not more than £150,000 represents value attributed to settled property.

This is a very brief summary. Detailed guidance is provided in IHT400 Notes: Guide to completing
your Inheritance Tax account.

Where the excepted estates provisions do not apply but certain other conditions are met, a
reduced account may be submitted where, because of exemptions, most of the estate is free from
IHT.

Personal representatives of estates covered by the procedures for excepted estates may provide
the relevant details to a probate registry, such information being treated as provided direct to
HMRC. Probate applications in respect of excepted estates must be accompanied by a form IHT
205 (return of estate information) or IHT 207 if the deceased lived abroad.

HMRC ‘determinations’

9.28

HMRC have power to issue a notice of determination in connection with various IHT matters (for
example the value of unquoted shares), against which there is a right of appeal. HMRC also have
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power, with the consent of the tribunal, to give notice requiring someone to provide information,
documents etc. relevant for IHT purposes. There is no appeal against such a notice. Similar notice
(but without the need for the tribunal’'s consent) may be given to those who are required to deliver
an account, against which there is a right of appeal.

IHT penalties

9.29

If an account is not submitted by the due date, HMRC may impose an initial penalty of £100 plus a
further penalty (on a direction by the tribunal) of up to £60 a day until the account is delivered. If an
account is delivered late more than six months later but before HMRC have taken proceedings
before the tribunal, the penalty is increased to £200. If an account is delivered more than twelve
months late, a penalty of up to £3,000 may be charged. The same applies if notification of a
variation of a deceased’s estate is made more than twelve months late. Fixed penalties (but not
daily penalties) cannot exceed the tax chargeable and penalties will not be charged if there is a
reasonable excuse for the delay.

Someone required to deliver an account who fails to comply with a HMRC information notice as
indicated above is liable to a penalty of up to £50 plus a daily penalty of up to £30 once the failure
has been declared by a court or the tribunal. The penalties for anyone else who fails to comply with
an information notice are up to £300 plus up to £60 a day.

Various other penalties may also apply. Those liable for tax (see 5.31) may be charged a penalty
equal to the tax lost for negligence or fraud. No penalty will arise if no additional IHT is payable. For
information provided by someone not liable for the tax (for example solicitors), the maximum
penalty for negligence or fraud is £3,000. Similar penalties apply where there is unreasonable
delay in correcting information found to be wrong. Such penalties will be reduced in a negotiated
settlement.

FA 2008, Sch 40 extended to inheritance tax the new penalties regime (see 9.52) for errors and
inaccuracies in returns and documents, with effect for deaths and other chargeable events
occurring on or after 1 April 2009.

Corporation tax returns (FA 1998, s 117, Sch 18; FA
2007, ss 93-97; FA 2009, s 93 and Sch 46)

Corporation tax returns
Self-assessment

9.30
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Most of the self-assessment provisions follow those for income tax, although companies do not
have the option of leaving the tax calculation to HMRC. In addition to self-assessing the tax on its
profits, a company is also required to self-assess its liability for tax on close company loans (see
12.14) and under the controlled foreign companies rules (see 45.25).

The corporation tax payment date for companies with profits below the upper limit for small
companies’ rate is nine months and one day after the end of the accounting period. Companies
with profits above the small companies’ rate upper limit are required to pay their tax by instalments
(see 3.19).

A company coming within the charge to corporation tax is required to notify HMRC of the date
when its first accounting period begins. Notice must be given not later than three months after the
beginning of that period. If a company with taxable profits does not receive a return, it must notify
HMRC within twelve months after the end of the accounting period that it is chargeable to tax.
Penalties may be charged for failure to meet these requirements.

Companies must keep records relating to information in their returns for six years from the end of
the relevant accounting period, or sometimes longer in enquiry cases and where returns are late. A
penalty of up to £3,000 per accounting period is payable if they do not, but this will only be sought
in more serious cases. Normally the record keeping requirement will be satisfied by the same
records that satisfy Companies Act requirements, except for transfer pricing purposes. Records
may be kept on computerised systems providing they can be produced in legible form if required.

FA 2009 introduced a new obligation requiring senior accounting officers of certain companies to
take steps to ensure that the company (and any subsidiaries) establishes and maintains
‘appropriate’ tax accounting arrangements to enable the company’s tax liabilities to be calculated
accurately. This measure affects companies and groups, broadly, with a turnover of more than
£200 million or a balance sheet total of more than £2 billion.

Self-assessment procedure

9.31

Between three and seven weeks after the end of the accounting period the company will receive a
notice to deliver a corporation tax return (form CT 603), together with the return form CT 600.
Where relevant, companies will need to send in supplementary pages, the main ones being loans
to close company participators (CT600A), controlled foreign companies (CT600B), and group relief
claims and surrenders (CT600C). The filing date for the return is twelve months after the end of the
accounting period or three months after receiving the notice to deliver the return if later.

HMRC are able to correct obvious errors in the return within nine months, and the company may
notify amendments within twelve months after the filing date. HMRC normally have twelve months
from the day on which the return was delivered in which to select the return for enquiry. The twelve
month period runs from the filing date for groups of companies other than ‘small groups’, i.e. those
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with aggregate turnover not more than £6.5 million net, aggregate balance sheet total not more
than £3.26 million net and aggregate employees not more than 50. (The enquiry ‘window’ is
extended broadly as for income tax for returns delivered late and amended returns — see 9.18.) A
company may notify amendments to its return within the time limit stated above even when HMRC
are enquiring into the return, but the amendments will not take effect until the enquiry is completed.
The company and HMRC may jointly refer questions arising during the enquiry to the tribunal. If the
return is not selected for enquiry, the self-assessment will stand unless an underpayment of tax is
subsequently discovered that arises because the company gave inadequate information or
because of its fraudulent or negligent conduct. See 3.21 re returns for companies in liquidation.

Companies may ask HMRC (on form CG34) to check the valuations used to compute their capital
gains before sending in their returns. Companies involved in non-arm’s length sales (see 45.30)
are required to include any necessary transfer pricing adjustments in their returns.

Penalties

9.32

If the return is not sent in by the due date, automatic fixed penalties are payable (although by
HMRC concession B46 a penalty will not be charged if the return is received on or before the last
business day within seven days after the due date). Tax-related penalties are payable if the return
is more than six months late (see the table at 9.47). Where, because of exceptional circumstances,
a company cannot produce final figures within the time limit, ‘best estimates’ may be used without
attracting late filing penalties, or penalties for fraudulent or negligent conduct (see 9.47), but the
figures must be adjusted as soon as the company is aware that they no longer represent the best
estimate, and any late payment of tax will attract interest.

Claims

9.33

Claims for capital allowances and group relief must be made in the return or an amended return. If
HMRC enquire into the return, the time limit for claims is extended to 30 days after the enquiry is
completed (see 22.13 to 22.16 and 26.17). The procedure for making other claims is the same as
for income tax (see 9.8). Such claims are subject to a time limit of six years (to be reduced to four
years from 1 April 2010) from the end of the accounting period, unless some other time limit is
specified. Where a return is amended following a discovery assessment, provision is made for the
company to make additional or amended claims (see 9.43). See CHAPTER 26 for further details on
loss claims and group relief.

Company law

9.34
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A company’s tax return must be accompanied by copies of accounts as prepared in accordance
with the Companies Acts (including directors’ and auditors’ reports). Company law requires
companies to file accounts with Companies House not later than six months after the end of the
accounting period for a public company, or nine months for a private company. There are
automatic penalties for late filing, as set out in guidance note GBAS available at
www.companieshouse.gov.uk..

Error or mistake relief (TMA 1970, s 33; FA 2009, s 100
and Sch 52)

Error or mistake relief

9.35

If you have paid income tax or capital gains tax and you believe that the payment was excessive
due to an error or mistake in a return, you may make a claim for error or mistake relief no later than
five years after 31 January following the tax year to which the return relates. The time limit is to be
reduced to four years after the end of the tax year with effect from 1 April 2010. HMRC are required
to give such relief as is ‘reasonable and just’. No relief is given if the return was made in
accordance with practice generally prevailing at the time when it was made, or the error or mistake
is a claim for the remittance basis.

FA 2009 changes these rules with effect from April 2010. Broadly, the requirement that the
overpayment results from a mistake in a return will be removed. A claim will be possible only if no
other statutory steps are available and the taxpayer has used any available rights of appeal.

Official error (TMA 1970, s 43; concessions Al19, B41)

Official error

9.36

Unless a specific time limit is stated, the normal time limit for individuals to claim reliefs is 5 years
10 months from the end of the relevant tax year. This time limit is to be reduced to four years after
the end of the tax year with effect from 1 April 2010. Repayments will, however, be made on claims
made outside the time limit where the overpayment was caused by an error by HMRC or another
Government department, providing the facts are not in dispute.

Where HMRC discover that they have undercharged income tax or CGT, although they have been
given full information at the proper time either by the taxpayer, or by his employer, or (in relation to
pensions) by the Department for Works and Pensions, they may, by concession, not collect the
underpayment. This will apply only if the taxpayer could reasonably have believed his affairs to be
in order.
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Equitable liability

9.37

The time limits for appealing against assessments, and for substituting a taxpayer’s own self-
assessment for an HMRC determination under the self-assessment provisions, are indicated at
9.39 and 9.35 respectively. If action is not taken within the time limits, the tax assessed or
determined becomes payable. Where income tax (including tax due from employers under PAYE)
or CGT that has legally become due is higher than it would have been if all the relevant information
had been submitted at the proper time, HMRC have been prepared to accept an amount equal to
what the correct liability would have been, providing the taxpayer’s affairs are brought fully up to
date. This practice, known as ‘equitable liability’, was set out in Tax Bulletin 18 (August 1995).

HMRC announced in April 2009 that this practice is to be withdrawn from April 2010 along with the
planned withdrawal of a number of concessions (other concessions being written into legislation).
They explained that the priniciple behind ‘equitable liability’ was that where recovery proceedings
concluded with the taxpayer’s insolvency, assessments that had not been appealed could
sometimes result in unfairness because in the past HMRC debts ranked ahead of other creditors.

Abolition of Crown preference in insolvency removed one of the elements of unfairness, HMRC
suggested, and the introduction of self assessment removed the other ‘because it is now the
taxpayer, not HMRC, who is responsible for calculating the charge to tax on profits’. However, the
move was criticised and Taxation magazine launched a campaign in July 2009 to retain the
‘essential elements’ of equitable liability.

Certificates of tax deposit

9.38

Certificates of tax deposit may be purchased by individuals, partnerships, personal representatives,
trustees or companies, subject to an initial deposit of £500, with minimum additions of £250. The
certificates may be used to pay any tax except PAYE, VAT, tax deducted from payments to
subcontractors and corporation tax, and may also be used to pay Class 4 NICs. Interest accrues
daily for a maximum of six years, and provision is made for varying interest rates during the term of
the deposit. A lower rate of interest applies if the deposit is withdrawn for cash rather than used to
settle tax liabilities. The interest accrued at the time the deposit is used or cashed is charged to tax.
Tax deposit certificates are a way of ensuring that liquid resources are earmarked for the payment
of tax when due. They also prevent the risk of interest charges when tax is in dispute, because
when they are used to pay tax, interest on overdue tax will not be payable unless and to the extent
that the deposit was made after the date the tax was due for payment. HMRC guidance and details
of interest rates are provided at www.hmrc.gov.uk/payinghmrc/cert-tax-deposit.htm.
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Assessments and appeals (TMA 1970, ss 29-36, 43A—
43C; FA 1998, s 117 and Sch 18; IHTA 1984, s 222)

Assessments and appeals

9.39

Appeals must normally be made within 30 days after the date of issue of an assessment (or HMRC
amendment to a self-assessment). An appeal must state the grounds on which it is made. Late
appeals may be allowed if HMRC are satisfied that there was a good reason for the delay.

Postponement of payment of tax

9.40

Tax etc. still has to be paid on the normal due dates even though an appeal has been lodged,
except that in relation to income tax, corporation tax, CGT and stamp duty land tax an application
may be made to postpone payment of all or part of the tax etc. The postponement application is
separate from the appeal itself and must state the amount of tax etc. which it is considered has
been overcharged and the grounds for that belief. The amount to be postponed will then be agreed
with the inspector or decided by the tribunal (see 9.41). Any tax etc. not postponed will be due 30
days after the date of the decision as to how much tax etc. may be postponed, or on the normal
due date if later.

The appeal itself may be settled by negotiation with the inspector or, failing that, by following the
appeal procedure to the tribunal and thence if necessary to the courts. Once the appeal has been
finally settled, any underpaid tax etc. will be payable within 30 days after the inspector issues a
notice of the amount payable. Any overpaid tax etc. will be repaid. Although a postponement
application may successfully delay payment of tax, it will not stop interest being charged against
the taxpayer on any postponed tax etc. which later proves to be payable (see the due date and
interest provisions in CHAPTERS 210 4).

Appeal procedures

9.41

If an appeal is not settled between the taxpayer and HMRC it may be referred to an independent
tribunal. A new tax tribunals system, comprising a First-tier Tribunal and an Upper Tribunal and
forming part of the tribunals system administered by the Ministry of Justice, replaced the General
and Special Commissioners in April 2009. HMRC guidance on the reform is available at
www.hmrc.gov.uk/about/tribunals-reform.htm, and Factsheet HMRC1 sets out what you should do
if you disagree with an HMRC decision.
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Most appeals will be heard by the First-tier Tribunal in the first instance, and the Upper Tribunal will
hear appeals against decisions of the First-tier Tribunal on a point of law. If either HMRC or the
taxpayer is dissatisfied with a tribunal decision on a point of law, further appeal is possible to the
High Court, the Court of Appeal and, where leave is granted, the House of Lords.

However a decision to take an appeal to the tribunal on a point of law must be weighed very
carefully because of the likely heavy costs involved, particularly if the taxpayer should be
successful at the earlier stages and lose before a higher court.

Penalties

9.42

FA 2007 introduced a new penalty regime for errors and inaccuracies relating to income tax, CGT,
corporation tax and VAT. The new regime applies, broadly, for return periods commencing after 31
March 2008 where the return is due to be filed after 31 March 2009. See 9.52 to 9.54 for details.
Paragraphs 9.43 to 9.51 deal with the existing provisions.

HMRC ‘determinations’

9.43

HMRC are able to issue an additional assessment for a year within the normal time limits of 5
years 10 months for individuals under self-assessment and six years for companies without
alleging that the taxpayer is at fault. Under the self-assessment provisions for companies they may
also make ‘discovery determinations’ (see 9.35), to which the same provisions apply as to
discovery assessments. They may ‘discover’ that an assessment is inadequate through
considering facts already in their hands, such as by comparing gross profit rates from year to year,
or through new facts, or even because they change their minds on how something should be
interpreted. They have, however, stated that they will not normally reopen an assessment they
later believe to be incorrect if they had been given full and accurate information and either the point
was specifically agreed or the view implicit in the computation submitted was a tenable one. Under
self-assessment, the taxpayer is protected from further assessment after HMRC period of enquiry
expires (see 9.20 and 9.31) unless there has been fraudulent or negligent conduct, or HMRC have
not been supplied with full and accurate information. The protection given to the taxpayer by this
provision was seriously undermined by a Court of Appeal case concerning a property valuation
relating to a director’s benefit in kind. The Court held that a discovery assessment outside the
normal enquiry period was possible unless HMRC had been clearly alerted by the taxpayer or his
representatives to the insufficiency of the taxpayer’s self-assessment. Following that case HMRC
issued guidance on their ability to raise discovery assessments and what information should be
included in tax returns (SP 1/06). Where a discovery assessment is made, other than one arising
from the taxpayer’s fraud or negligence, provision is made for claims, elections, notices etc. to be
made, revoked or varied within one year after the end of the tax year or company accounting
period in which the assessment is made.
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To reopen years outside the normal time limit, HMRC have to show fraudulent or negligent
conduct. In that event, assessments may be made at any time up to 20 years after the tax
year/company accounting period concerned. Under self-assessment for income tax and CGT the
time limit is 20 years from the 31 January filing date for the return.

Cases of suspected fraud

9.44

If HMRC suspect serious fraud, they may undertake a criminal prosecution. In that event, they will
proceed under the provisions of the Police and Criminal Evidence Act 1984 (PACE). Prosecutions
will be handled by HMRC and Customs Prosecution Office (see 1.2). Criminal proceedings may be
taken under the general provisions for serious fraud and there is a separate criminal offence of
fraudulent evasion of income tax.

In the vast majority of cases, investigations are undertaken using civil procedures. The
investigation will be handled by HMRC's Special Civil Investigations Office under their code of
practice COP 9 (updated in April 2009).

The taxpayer will usually be professionally represented. Interviews between the client and HMRC
are conducted using a Civil Investigations of Fraud procedure as set out in COP 9. Such interviews
cover both direct and indirect taxes where appropriate. Where the Civil Investigation procedure is
used, there will not be a subsequent criminal prosecution for the original tax offence, but a taxpayer
may still be prosecuted if he makes materially false statements or provides materially false
documents with an intent to deceive during the investigation. HMRC will have provided the
taxpayer with a copy of COP 9 before the interview. At the interview they will explain their practice
in cases of suspected serious fraud and state that they will accept a money settlement and will not
pursue a criminal prosecution if the taxpayer makes a full and complete confession of all tax
irregularities. It is up to the taxpayer whether he co-operates with the investigation. If he does not,
and evidence of provable fraud is uncovered, the risk of prosecution will have been increased
substantially. HMRC will put five formal questions to the taxpayer concerning the accuracy of tax
returns relating to direct taxes and, where relevant, four formal questions relating to VAT. The COP
9 procedure gives the taxpayer certainty that he will be able to put his tax affairs in order by making
a full disclosure and paying the understated tax, interest and penalties.

Where serious fraud is not suspected, HMRC will usually invite the taxpayer to co-operate in
establishing the understated income or gains. Where co-operation is provided, they will then not
normally have to resort to their statutory powers to call for documents and to enter and search
premises. See 9.4 re problems caused for tax advisers in investigation cases as a result of the new
money laundering provisions.

Establishing the tax etc. lost

9.45
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In relation to direct taxes, an HMRC investigation will include some or all of the following for the
appropriate period, the effect of one on another being considered:

(a) Afull review of the business accounts, often including verification of transactions by third
parties such as suppliers.

(b) A detailed reconstruction of the private affairs, establishing whether increases in private
wealth can be substantiated; or a less time-consuming review ensuring that lodgements into
non-business bank and building society accounts can be explained.

(c) A business model based on a sample period, adapted for changing circumstances and
compared with the results shown by the business accounts.

(d) Aliving expenses review and comparison with available funds to establish the extent to which
personal and private expenditure could not have been met out of disclosed income and
gains.

At the conclusion of the review, if the need for a revision of profits, income or gains has been
established, the calculation of tax underpaid follows automatically.

9.46

Where irregularities include an underpayment of VAT, any additional VAT payable will be reflected
in the revised profits for income tax or corporation tax.

Interest and penalties (TMA 1970, ss 86, 95-98A; FA 1998, s 117,
Sch 18; FA 2000, s 144)

Interest and penalties

9.47

For both individuals and companies, interest on overdue tax etc. runs from the normal due date,
whether the taxpayer has been at fault or not. In addition to the payment of tax etc. and interest,
HMRC have statutory powers to impose penalties when it has been established that tax etc. has
been lost through a taxpayer’s fraudulent or negligent conduct.

The maximum penalties for direct taxes are shown in the table below. As indicated in 9.42 new
penalties for errors etc. apply for return periods commencing after 31 March 2008 where the return
is due to be filed after 31 March 2009 (see 9.52 to 9.54). FA 2009 included provisions for a new
penalty regime for late filing of tax returns to be implemented by Treasury order over a number of
years (see 9.52).

#TableB

! " #EU%




Align to: n-Para; Table width: 0; Range to: left; Font size: 0; Column ratio: 0,0; Point
alignment: auto

Non-compliance

Maximum penalty

Failure to notify liability within six months
after end of tax year for income tax and
CGT, or twelve months after end of
accounting period for corporation tax (TMA
1970, ss 7, 10; FA 1998, s 117 and Sch 18)

The equivalent of the tax etc. payable (if the tax is not
paid by 31 January following the tax year)

Failure to submit income tax or CGT returns
within required period (TMA 1970, s 93)

£100, plus £60 a day if so ordered by General or
Special Commissioners, plus further £100 if return
more than six months late, plus amount equal to tax
charged if more than a year late (see 9.16)

Failure to submit corporation tax return
(TMA 1970, s 94; FA 1998, s 117 and Sch
18)

/Automatic, non-mitigable penalties

£100 if return up to three months late (£500 for third
consecutive late return), £200 if return over three
months late (£1,000 for third consecutive late return)

Plus following % of tax unpaid 18 months after end of
accounting period:

Return submitted 18 to 24 months after end of 10
accounting period %
Return submitted more than 24 months after end 20

of accounting period %

Negligence or fraud in any return or
accounts (TMA 1970, ss 95, 95A, 96; FA
1998, s 117 and Sch 18)

An amount equal to the tax etc. lost

Negligence or fraud in relation to a
certificate of non-liability to tax, or failure to
comply with any undertaking in such a
certificate (TMA 1970, s 99A)

£3,000

HMRC have power to reduce both interest and penalties. They will rarely reduce interest, but will
usually accept a smaller penalty where a settlement is reached with a taxpayer without formal

proceedings being taken.

Alternative to interest and penalty proceedings
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9.48

Instead of formal proceedings being taken for interest and penalties, the taxpayer will usually be
invited to make an offer to HMRC in consideration of their not taking such proceedings.

The amount of the offer will normally be negotiated between HMRC and the taxpayer and will
comprise the calculated tax etc. and interest plus a penalty loading, the penalty being reduced
principally on three counts:

(@) Whether the initial disclosure was voluntarily made by the taxpayer or induced or partly
induced by communication from HMRC.

(b) The size and gravity of the offence.
(c) The degree of co-operation by the taxpayer.

The acceptance of a taxpayer’s offer by HMRC creates a binding contract, and if the taxpayer fails
to pay, they are able to proceed for the amount due under the contract itself without any reference
to the taxation position, although the terms of the contract sometimes allow them to repudiate it if
they wish in the case of non- or late payment (HMRC then recommencing negotiations or taking
proceedings), and further interest will be charged if payments due under the contract are delayed.
This established procedure has been used in the vast majority of cases, and has points both in the
taxpayer’s and in HMRC's favour, in that the taxpayer may be treated less harshly than if
proceedings were taken, and HMRC are spared the trouble of taking those proceedings.

It was, however, decided that the investigation procedures should be redrawn, with the penalty
structure being formalised as outlined in 9.52 to 9.54.

National insurance contributions

9.49

As indicated earlier in the chapter, Class 4 contributions payable by the self-employed are
collected along with income tax through the self-assessment system and are subject to the same
provisions in relation to interest on overdue and overpaid amounts, penalties and appeal
procedures.

Where employers or employees have a disagreement with HMRC about a national insurance
matter that cannot be resolved informally, HMRC will make a formal decision and notify the
employer/employee accordingly. An appeal against the decision may be made within thirty days
and the appeal will be dealt with under the same procedures as an income tax appeal (as to which
see 9.39 to 9.41). The disputed national insurance liability and interest thereon need not be paid
until the appeal is settled, but if the appeal fails the amount payable will attract interest from 14
days after the end of the tax year in which it became due.
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A penalty of £100 is payable by those who fail to register with HMRC for Class 2 national insurance
purposes within three months of starting business. The penalty is payable after three complete
calendar months from the date the business started, e.g. someone starting in business on 10
August 2007 would be liable to the penalty if they did not register by 30 November 2007. The
penalty is due for payment within 30 days. The penalty will not apply if profits were below the small
earnings exception limit (see 24.4) up to the date of registration, nor if there is a reasonable excuse
for not registering, and HMRC have the power to mitigate or waive the penalty.

Criminal proceedings may be taken for fraudulent evasion of NICs.
Death of taxpayer

9.50

Death of a taxpayer limits HMRC's right to reopen earlier tax years to the six tax years before that
in which he died, and moreover restricts their right to raise new or additional assessments to the
three years from 31 January following the tax year in which the death occurs, whatever the reason
for the unpaid tax, e.g. by 31 January 2012 for a death in 2007/08 (TMA 1970, s 40). As a result of
the Human Rights legislation, however, tax geared penalties are no longer sought from personal
representatives in respect of tax evasion by the deceased. HMRC will still seek penalties in these
circumstances, but on request they will issue a letter confirming that the penalty will be repaid with
interest in the event of an adverse court decision or a change of HMRC view.

Companies and company directors

9.51

While the liabilities of a company and its directors are entirely separate, their financial affairs will be
looked at together if they are suspected of being at fault. Unexplained wealth increases or funding
of living expenses will generally be regarded as extractions from the company, and, under his duty
to preserve the company’s assets, the director must account to the company for the extracted
funds. The director does not have to pay income tax on the extracted funds, but is required to
account to the company for the extractions, the company’s accounts having to be rewritten
accordingly and the extractions being subject to tax at corporation tax rates where they represent
additional company profits. The company is also accountable for tax at 25% of the extractions
unless they are repaid, covered by an amount already standing to the credit of the director or
written off (see 12.14). The tax liability attracts interest and is reckoned in the tax due to HMRC
when calculating penalties. The extractions may also affect the income tax payable by the director
on the calculated benefit which he has enjoyed from the interest-free use of the company’s money.
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New penalty regime applicable from April 2008 (FA
2007, s 97 and Sch 24; FA 2008, ss 122, 123 and Schs
40, 41; FA 2009, ss 94, 106-109 and Schs 55-57)

New penalty regime applicable from April 2008

9.52

FA 2009 included provision for a new penalty regime for late filing of tax returns (see 9.16 and
9.47) and late payment of tax (see 9.11), to be implemented by Treasury order and phased in over
a number of years.

The new regime will apply to income tax, corporation tax, PAYE and NICs, the construction
industry scheme, stamp taxes and inheritance tax. There will be higher penalties for prolonged and
repeated delays, but penalties will not be charged where a time to pay arrangement has been
agreed.

The new penalties for late filing of a personal tax return will range from a fixed penalty of £100, due
immediately after the filing date, to a penalty equal to the greater of £300 and 100% of the tax
liability where the return has been outstanding for 12 months and the withholding of information is
deliberate and concealed.

Penalties for late payment will normally be equal to 5% of the amount of tax unpaid one month
after the due date, with further penalties of 5% of any amounts still unpaid at 6 and 12 months after
the due date.

The provisions for charging penalties for certain errors were completely redrawn in FA 2007, and
there is now a single penalty regime for errors and inaccuracies in relation to income tax, CGT,
corporation tax and VAT. The new provisions apply, broadly, for return periods commencing after
31 March 2008 where the return is filed after 31 March 2009, so that 2008/09 self assessment tax
returns come under the new regime. See also 9.1 regarding a new power, enacted in FA 2009,
enabling HMRC to publish information relating to deliberate tax defaulters.

The new rules apply where a person provides a specified document which contains an inaccuracy
that leads to an understatement of tax payable, or a false or inflated statement of a loss, or a false
or inflated repayment claim. The specified documents include returns of income and capital gains
(including construction industry returns), accounts, allowances claims, PAYE returns, partnership
statements; corporation tax returns, statements and accounts; VAT returns and statements; and,
for all those taxes, any document HMRC are likely to rely on without further enquiry to decide a
taxpayer’s liability and payments or repayments due.

9.53
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A penalty will also be payable where HMRC have issued an income tax, CGT, corporation tax or
VAT assessment and the person assessed did not take reasonable steps to notify them within 30
days that the assessment understated their liability.

9.54

In relation to the amount of the penalty, there are three degrees of culpability. An inaccuracy in a
document is ‘careless’ if the taxpayer failed to take reasonable care, ‘deliberate but not concealed’
if the taxpayer did not make arrangements to conceal a deliberate inaccuracy, or ‘deliberate and
concealed’ if the taxpayer did make such arrangements. An inaccuracy that did not originally fall
within one of those categories will be treated as careless if the taxpayer found out about it later and
did not tell them.

The penalties for the three degrees of culpability are 30% of the tax lost for careless action, 70%
for deliberate but not concealed action and 100% for deliberate and concealed action. The penalty
for failing to notify HMRC that an assessment is too low is 30%. As previously, the penalties will be
reduced if the taxpayer discloses the inaccuracies and cooperates in the investigation of the
amount of tax lost. HMRC will also be able to suspend a penalty for a careless inaccuracy for up to
two years, subject to specified conditions. They can only do so if this would help the taxpayer to
avoid further such penalties. Providing the taxpayer complies with the conditions, the penalty or
part of it may be cancelled at the end of the stipulated period.

Disclosure of offshore accounts

9.55

HMRC provided an ‘offshore disclosure facility’ (ODF), under which those with an offshore account
involving undisclosed tax liabilities could, by 22 June 2007, notify their intention to make a
disclosure and then do so (accompanied by the unpaid tax, interest, and a fixed 10% penalty) by
26 November 2007. The terms of the ODF were extended to disclosures relating to onshore
income.

HMRC announced in July 2009 details of a much-anticipated ‘new disclosure opportunity’ (NDO) to
allow people with unpaid taxes linked to offshore accounts or assets to settle their outstanding
liabilities with penalties on favourable terms. People who make a complete and accurate disclosure
under the NDO will qualify for a 10% penalty.

A natification of the intention to make a disclosure must be made to HMRC between 1 September
2009 and 30 November 2009. Those notifying on paper can do so from 1 September to 30
November, while those notifying electronically can do so from 1 October to 30 November. The
disclosures can be made:

on paper from 1 September 2009 to 31 January 2010, or

electronically from 1 October 2009 to 12 March 2010.
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The 10% penalty will apply to those who were not contacted by HMRC under the ODF in 2007. A
20% penalty will apply to those who were contacted but did not complete the ODF procedure, but
wish to disclose under the NDO.

Taxpayers who do not come forward but are found to have unpaid liabilities will face penalties of ‘at
least 30% rising to 100% of the tax evaded,’ and run a risk of criminal prosecution.

Tax points

9.56

Note the following:

Where you expect a tax repayment the self-assessment return form enables you to nominate
a charity to receive all or part of your repayment directly from HMRC and to indicate that gift
aid should apply to the donation. The donation will be regarded as made when the charity
receives the payment and it is not possible to treat the gift as made in the tax year to which
the return relates. HMRC provide information about the SA Donate scheme at
www.hmrc.gov.uk/individuals/giving/tax-return.htm.

Self-assessment is a difficult exercise even for those with straightforward tax affairs.
Remember that you do not have to calculate your own tax, but you have to get a paper return
in by 31 October to avoid a late filing penalty and make sure that HMRC will calculate the tax
for you and let you know in time for you to make your tax payments on the due dates.

Companies must pay their tax and file their tax returns promptly. If they fail to meet the
deadlines, they incur automatic interest and penalties. Companies should also be aware of
the company law penalties for late filing of accounts.

You need to retain records relating to your tax affairs for a stipulated period — there is a
maximum penalty of £3,000 for each relevant tax year if you do not (see 9.10 and 9.30).
HMRC guidance is available at www.hmrc.gov.uk/sa/record-keeping.htm.

Where a claim is made to backdate a loss incurred or payment made to an earlier year, the
resulting tax etc. adjustment is made for the tax year of loss or payment, so there is no extra
benefit in terms of interest on tax overpaid.

If you have started a new business, HMRC will probably need extra information from you,

and they may only be able to get this by making an enquiry into your return. It may therefore
be advisable to submit full accounts and explanatory notes (for example the source of monies
introduced to start the business) with the self-assessment (see 9.18 to 9.20).

If you are self-employed and your turnover is less than £30,000 a year, you need only show
your turnover, allowable expenses and net profit on your tax return. You must still have
detailed records in case HMRC want to see them.
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You can register to receive bank and building society interest gross if you are not liable to
tax. But you must not certify that you are entitled to this treatment unless you expect to have
no tax liability at all. Merely being entitled to a repayment of some of the tax paid for the year
is not enough. If, having registered, you find you are no longer eligible, notify the bank or
building society straight away, and let your tax office know if you think you may have some
tax to pay.

If you are aware of irregularities in your tax affairs, a full disclosure to HMRC before they
make a challenge will ensure you obtain the maximum penalty reduction when an offer in
settlement is eventually made. Furthermore, a payment on account of the tax eventually to be
accounted for will reduce the interest charge and also possibly any penalty by helping to
demonstrate your co-operation.

Whilst HMRC will usually settle for a cash sum comprising tax, interest and penalties, they
may also take criminal proceedings in cases which they believe amount to provable fraud.
They may still seek a civil money penalty on those aspects not brought before the court or
where the taxpayer has been acquitted of fraud and they feel able to prove negligence
(HMRC codes of practice COP 8 and COP 9).

HMRC have substantial powers to require banks, lawyers, accountants etc. to provide
information and documents that may be relevant in establishing tax liabilities, including cross-
border agreements with other countries.

If your business accounts or taxation affairs generally are under investigation, HMRC will
issue you with appropriate leaflets and their Code of Practice. These are no substitute for
appropriate professional representation but they do explain your rights and are helpful in

explaining HMRC procedures.
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